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IN THE SUPREME-€OURT OF THE STATE OF KANSAS
g’ FILED
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HERBERT C. HODES, M.D.; and
TRACT LYNN NAUSER, M.D,, EATHER L. SMITH
CLERK OF APPELLATE COURTS

Plaintiffs-Appellecs, Appellate Court Case No : 15-11 4153-A

DEREK SCHMIDT, in his official
: capacily as Attorney General
§- of the State of Kansas; and STEPHEN M.
HOWE, in his official capacily as District
Attorney for Johnson County,

)
)
)
)
)
)
)
)
)
)
v. ) |
) -
)
)
)
)
)
)
)
% )
. 3 )
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f-"'/ DOCKETING STATEMENT—ANSWER

Pursnant to Rule 2.041(c), and Rules 7.01(c), and 7.02(c), Plaintiff-Appellees submit the
T following Answer to Defendant-Appellants docketing statement.

]
Material Facts l

Senate Bill 95, 2015 Kan, Secss. Laws 285 (“the Act” or “g,B. 95™), prohibits the

performance of D & E, the most common method of second-trimester abortion, used in 95% of the
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abortions done in the second trimester. The Plaintiffs-Appellees, Dr. Herbert C. Hodes and Dr.

Traci Lynn Nauser, are board-certified obstetrician-gynecologists who provide pre-viability

second-trimester abortions using D & E.

Y157
[



Defendant-Appellants mischaracterize Judge Hendricks’ Order, Judge Hendricks did not
hold that Gonzales established a bright line rule against any restriction on D & E abortion; rather,
the Order held that a complete ban on D & L is unconstitutional. More specifically, Judge
Hendricks granted a temporary injunction following his finding that Sections 1 and 2 of the Kansas
Constitution Bill of Rights protécts the fundamental right to abortion, and that Plaintiff-Appellees
were likely to succeed on their claim that the Act imposes an impermissible burden by banning the
most common method of second-trimester abortion—D & E-—under the Supreme Court’s
precedent in Gornzales v. Carhart, 550 U.8. 124, 147, 150-54, 156~65 (2007), and Stenberg v.
Carhart, 530 U.S. 914, 94546 (2000), and that altemnatives proposed by Defendant-Appellants
“are not reasonable, would force unwanted medical treatment on women, and in some instances
would also operatc as a requirement that physicians experiment on women with known and
unknown safety risks,” Order Granting Temporary Injunction at 7--8,

lssues Raised

a. The Kansas Supreme Court has recognized that Section 1 of the Kansas
Constitution Bill of Rights is given “much the same effect” as the Due Process and Equal
Protection Clauses of the Fourteen Amendment, but in some cases, it “affords separate, adequalte,
and greater rights than the federal Constitution.” Farely v. Engelken, 241 Kan. 663, 667, 671
(1987). Did the district court err in holding that the Sections 1 and 2 of the Bill of Rights of the

Ksansas Constitution protects the fundamental right to abortion?

b. The United States Supreme Court has repeatedly held that a ban on the most eommonly-
used method of second-trimester abortion is unconstitutional, See Gorzales, 550 U.S. at 147, 164
635; Stenberg, 530 U.S. at 94546 (2000); Planned Parenthood of Ceniral Mo. v, Danforth, 428

U.S. 52, 77-79 (1976). The Act bans the most common methed of second-trimester abortion, a
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D & F, which does not involve a separate procedure to induce fetal demise. Iid the district court
err in holding that Plaintiffs-Appellees had established a likelihood of success on their claim that
the Act’s ban on thc most commonly-used method of second-trimester abortion, a D & E, is

unconstitutional?

Respectfully submitted, this 5* day of August, 2015,

Robert V. Eye, KS Bar 410689
Brett A. Jarmer, KS Bar #23283
Robert V. Cye Law Office, LL.C
123 SE 6th Avenue, Suite 200
Topeka, KS 66603

(785) 234-4040

(785) 234-4260 Fax
bob@kauffmaneye.com

brett@kauffmaneye.com

Erin Thompson, KS Bar #22117
Thompson Law Firm, LLC

106 E. 2™ Street

Wichita, KS 67202

(316) 267-3933

(316) 267-3901 Fax
ethompson@itslawfirm.com

Teresa A. Woody, KS Bar #16949
The Woody Law Firm PC

1621 Baltimore Avenue

Kansas City, MO 64108
(816)421-4246

(816) 471-4883 Fax
teresa@woodylawfirm.com




; Janet Crepps, AK Bar #8407062, SC Bar #15902*
‘ (864) 962-8519
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I Genevieve Scott, NY Bar #4922811*
? - {917) 637-3605
gscott@reprorights.org
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: - (917) 637-3639

: - zlevine@reprorights.org

i Center for Reproductive Rights

199 Water Street, 22™ Floor

New York, NY 10038

(917) 637-3666 Fax

*Pro Hac Vice Application Pending
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CERTIFICATE OF SERVICE

T hereby certify that a copy of the foregoing was sent via electronic mail on the 5% day of

August, 2015, addressed to the following:

Shon D. Qualseth
Stephen R, McAllister
Sarah B, Warner

“Jeffrey A, Chanay
Chief Deputy Attorney General
Dennis D. Depew

Thompson Ramsdell Qualseth & Warner PA  Deputy Attorney General, Civil Lit. Div,

333 W. 9th Street

P.O. Box 1264

Lawrence, KS 66(044-2803
(785) 841-4554

(785) 841-4499 Fax
shon.qualseth@trglaw.com
stevermac@fastmail.fm
sarah.warner@trqlaw.com

Office of KS AG Derek Schmidt
Memorial Building, 3" Floor
120 SW Tenth Avenue

Topeka, KS 66612-1597

(785) 368-8435 Phone

(785) 291-3767 Iax
jefl.chanay@ag.ks.gov
dennis.depew@ag.ks.gov
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ATTORNEY FOR PLAIN l‘IFPS-APPELthS
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To: Kansas Appellate Clerk’s Office From: Genevieve Scott

Fax: (785)296-1028 Pages: 6 (including cover page)

Ph: (785) 296-3229% Date:  08/05/15

Re: Case #15-114153-A CC:  Please see below
Comments:

Attached please find for filing a Docketlng Statement—Answer in Hodes & Nauser v. Schmidl,
Appellate Case # 15-114153-A. If you should have any questions, please do not hesitate to

contact me at gscoti(@reprorights.org or (917) 637-3605.

Best,

S

Genevieve Scott
Attorney for Plaintiffs-Appellees

cc: Shon Qualseth (shon.qualseth(@trqlaw.com)

Stephen McAllister (stevemac(@fastmail.fm)
Sarah Wamer (sarah.wamer(@trglaw.com)
Jetfrey Chanay (jefl.chanav(@ag ks.gov).
Dennis Depew (dennis. depew(@ag ks.gov)

199 Water Street, 22nd Floor

New York, NY 10038

Tel, 917 637 3600 Fax. 917 637 3666

www.ieproduetiverighis org New York T Washingtor, DC | Geneva | Bogota | Kathmandy | Narobi



Email to Fax Delivery
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To: 17852961028

From: nyfax@reprorights.org

Date: August 05, 2015 20:08:37 GMT

Subj: Hodes & Nauser et al. v. Schmidt et al. No. 15-114153-A
Pages: 7

GENEVIEVE E. SCOTT *
Staff Atlorney, U 5. Legal FProgram
gscolt@reprorights.org

199 Water Street, 22nd Floor
New York NY 10038
Tel 917 337 3605 Fax 917 537 3866

Wehsite | Facebook | Twitter

*admitted in New York

CONFIDENTIALITY NCTICE: This emall transmission from the Center for Reproductive Rights and any documents, files or previous email
messages attached to it may contain confidential informatton that is legally privileged. If you are not the intended recipient, or a persan
responsible for delivering it to the intended recipient, you are hereby notified that any disclosure, copying, distribution or use of any of the
information contained in or attached to this transmission is STRICTLY PROMIBITED. If you have received this transmission in error, please
immediately notify us by reply email or by telephone at (917) 537-3605 and destroy the criginal transmission and its attachments withaut reading
or saving it in any manner.

This message was powered using Broadview Fax services,
To learn about Broadview Fax solutions, contact sales at 1-800-BROADYIEW,




